To

Ms Anita Soni

Dir (Fin), MTNL

Corporate Office, New Delhi.

Subject: Income Tax on Earned Leave Encashment on retirement for MTNL employees.

Respected Madam,

As you know, the income tax is being deducted on EL encashment received at the time of retirement in case of MTNL employees. Your office has justified this deduction through MTNL letter No. 7-2/CO/Tax/misc/2008-09 dated 7th December, 2010 in reference to the clarification sought by RTOWA. The deduction has been justified in view of following two sections.

1. [section 10(10AA)(i)]—Leave salary given to central/state government employees (i.e employees on deemed deputation in MTNL) at the time of retirement /superannuation in respect of period of earned leave at his credit, is fully exempted.
2. [section 10(10AA) (ii)]—All the absorbed employees working with MTNL will be exempted from tax only on least of the following amounts:

(i) Leave encashment actually received at the time of retirement.

(ii) Upto Rs. 3,00,000/-

(iii) Last 10 month average salary.

(iv) Cash equivalent of salary in respect of the period of earned leave to the credit of the employee only at the time of retirement whether on superannuation or otherwise calculated by 30 days for every year of actual service rendered to employer from whom he has retired. 
But, in our view the deduction of income tax on earned leave encashment in case of MTNL employees absorbed from DOT is not justified under rule 10 (10AA) of income tax act for the following reasons.

1. The retirees were appointed as a government servant by DOT, Govt of India and served Delhi/ Mumbai telephones upto September 2000 which was then converted into MTNL, a PSU of Govt of India.

2. As a result of (1) above the Earned Leave pertaining to the service in Govt of India were transferred to the record of MTNL after permanent absorption and so the absorbed employees of MTNL are entitled for full exemption of Income Tax on these earned Leave as per rule 10 (10AA) of income tax act.

3. The pensionary benefits like commutation of pension and gratuity etc are being given under CCS pension rules 1972 applicable to the Govt service and are fully exempted from income tax  due the reason the employee was appointed by Govt of India and served in Govt of India prior to permanent absorption in PSU..
4. Even the period considered for commutation of pension and gratuity also includes the period of service rendered in Govt & PSU and the amount so received is fully exempted from income tax.

5. Therefore, encashment of earned leaves earned during Govt service and transferred to MTNL record under rule 37A of CCS leave rules are also entitled for full exemption of income tax. This may be confirmed from income tax department.

6. MTNL is a PSU substantially financed by central Govt and because of this all retirement benefits of central Govt are being extended to employees getting retired on superannuation from above PSU and the service rendered under DOT as well as MTNL is taken into account while calculating pensionary benefits.

7. BSNL is also a PSU formed by the same notification as MTNL & employees of DOT were given option to opt either BSNL or MTNL. In BSNL leave encashment is fully exempted from income tax . Does that mean they are Govt employees? Absolutely not even if they are getting pension from Govt fund. They are PSU employees and also governed by the same income tax rules as applicable to other employees who have taken absorption in PSU. This may be either MTNL or BSNL. So if the BSNL employees are fully exempted from payment of income tax on leave encashment at the time of retirement. Than MTNL employee is also fully exempted as both are at par as far as Income tax act is concerned.
In view of above, MTNL employees absorbed from DOT should be fully exempted from income tax deduction on leave encashment at the time of retirement. So, we request your good self not to deduct the Income TAX from MTNL employees for the purpose in subject. Clarification may be sought from income tax department if required.
With warm regards

Yours sincerely

(V.K.Tomar)

Copy to:

1. CMD, MTNL for information & n/a pl.
2. Dir (HR), MTNL for information & n/a pl.
3. ED, Delhi/ Mumbai for information Pl.
